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§234.4 Guarantee eligibility.

(a) Eligible Notes only are guaran-
teed hereunder. Notes in order to
achieve Eligible Note status:

(1) Must be signed on behalf of the
Borrower, manually or in facsimile, by
a duly authorized representative of the
Borrower;

(2) Must contain a certificate of au-
thentication manually executed by the
Fiscal Agent whose appointment by
the Borrower is consented to by USAID
in the Fiscal Agency Agreement; and

(3) Shall be approved and authenti-
cated by USAID by either:

(i) The affixing by USAID on the
Notes of a guarantee legend incor-
porating these Standard Terms and
Conditions signed on behalf of USAID
by either a manual signature or a fac-
simile signature of an authorized rep-
resentative of USAID or

(i) The delivery by USAID to the
Fiscal Agent of a guarantee certificate
incorporating these Standard Terms
and Conditions signed on behalf of
USAID by either a manual signature or
a facsimile signature of an authorized
representative of USAID.

(b) The authorized USAID represent-
atives for purposes of the regulations
in this part whose signature(s) shall be
binding on USAID shall include the
USAID Chief and Deputy Chief Finan-
cial Officer; Assistant Administrator
and Deputy, Bureau for Economic
Growth, Education, and Environment;
Director and Deputy Director, Office of
Development Credit; and such other in-
dividual(s) designated in a certificate
executed by an authorized USAID Rep-
resentative and delivered to the Fiscal
Agent. The certificate of authentica-
tion of the Fiscal Agent issued pursu-
ant to the Fiscal Agency Agreement
shall, when manually executed by the
Fiscal Agent, be conclusive evidence
binding on USAID that an Eligible
Note has been duly executed on behalf
of the Borrower and delivered.

§234.5 Non-impairment of the Guar-
antee.

After issuance of a Guarantee, that
Guarantee will be an unconditional,
full faith and credit obligation of the
United States of America, and will not
be affected or impaired by any subse-
quent condition or event. This non-im-

§234.8

pairment of the guarantee provision
shall not, however, be operative with
respect to any loss arising out of fraud
or misrepresentation for which the
claiming Noteholder is responsible or
of which it had knowledge at the time
it became a Noteholder. Moreover, the
Guarantee shall not be affected or im-
paired by:

(a) Any defect in the authorization,
execution, delivery or enforceability of
any agreement or other document exe-
cuted by a Noteholder, USAID, the Fis-
cal Agent or the Borrower in connec-
tion with the transactions con-
templated by this Guarantee; or

(b) The suspension or termination of
the program pursuant to which USAID
is authorized to guarantee the Eligible
Notes.

§234.6 Transferability of Guarantee;
Note Register.

A Noteholder may assign, transfer or
pledge an Eligible Note to any Person.
Any such assignment, transfer or
pledge shall be effective on the date
that the name of the new Noteholder is
entered on the Note Register. USAID
shall be entitled to treat the Persons in
whose names the Eligible Notes are
registered as the owners thereof for all
purposes of this Guarantee and USAID
shall not be affected by notice to the
contrary.

§234.7 Fiscal Agent obligations.

Failure of the Fiscal Agent to per-
form any of its obligations pursuant to
the Fiscal Agency Agreement shall not
impair any Noteholder’s rights under
this Guarantee, but may be the subject
of action for damages against the Fis-
cal Agent by USAID as a result of such
failure or neglect. A Noteholder may
appoint the Fiscal Agent to make de-
mand for payment on its behalf under
this Guarantee.

§234.8 Event of Default; Application
for Compensation; payment.

At any time after an Event of De-
fault, as this term is defined in an Eli-
gible Note, any Noteholder hereunder,
or the Fiscal Agent on behalf of a
Noteholder hereunder, may file with
USAID an Application for Compensa-
tion in the form provided in Appendix
A to this part. USAID shall pay or
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§234.9

cause to be paid to any such Applicant
any compensation specified in such Ap-
plication for Compensation that is due
to the Applicant pursuant to the Guar-
antee as a Loss of Investment not later
than the Guarantee Payment Date. In
the event that USAID receives any
other notice of an Event of Default,
USAID may pay any compensation
that is due to any Noteholder pursuant
to a Guarantee, whether or not such
Noteholder has filed with USAID an
Application for Compensation in re-
spect of such amount.

§234.9 No
Notes.

Eligible Notes shall not be subject to
acceleration, in whole or in part, by
USAID, the Noteholder or any other
party. USAID shall not have the right
to pay any amounts in respect of the
Eligible Notes other than in accord-
ance with the original payment terms
of such Eligible Notes.

§234.10 Payment to USAID of excess
amounts received by a Noteholder.

If a Noteholder shall, as a result of
USAID paying compensation under this
Guarantee, receive an excess payment,
it shall refund the excess to USAID.

§234.11 Subrogation of USAID.

In the event of payment by USAID to
a Noteholder under this Guarantee,
USAID shall be subrogated to the ex-
tent of such payment to all of the
rights of such Noteholder against the
Borrower under the related Note.

§234.12 Prosecution of claims.

After payment by USAID to an Ap-
plicant hereunder, USAID shall have
exclusive power to prosecute all claims
related to rights to receive payments
under the Eligible Notes to which it is
thereby subrogated. If a Noteholder
continues to have an interest in the
outstanding Eligible Notes, such a
Noteholder and USAID shall consult
with each other with respect to their
respective interests in such Eligible
Notes and the manner of and responsi-
bility for prosecuting claims.

acceleration of Eligible

§234.13 Change in agreements.

No Noteholder will consent to any
change or waiver of any provision of

22 CFR Ch. Il (4-1-15 Edition)

any document contemplated by this
Guarantee without the prior written
consent of USAID.

§234.14 Arbitration.

Any controversy or claim between
USAID and any Noteholder arising out
of this Guarantee shall be settled by
arbitration to be held in Washington,
DC in accordance with the then pre-
vailing rules of the American Arbitra-
tion Association, and judgment on the
award rendered by the arbitrators may
be entered in any court of competent
jurisdiction.

§234.15 Notice.

Any communication to USAID pursu-
ant to this Guarantee shall be in writ-
ing in the English language, shall refer
to the Ukraine Loan Guarantee Num-
ber inscribed on the Eligible Note and
shall be complete on the day it shall be
actually received by USAID at the Of-
fice of Development Credit, Bureau for
Economic Growth, Education and Envi-
ronment, United States Agency for
International Development, Wash-
ington, DC 20523-0030. Other addresses
may be substituted for the above upon
the giving of notice of such substi-
tution to each Noteholder by first class
mail at the address set forth in the
Note Register.

§234.16 Governing Law.

This Guarantee shall be governed by
and construed in accordance with the
laws of the United States of America
governing contracts and commercial
transactions of the United States Gov-
ernment.

APPENDIX A TO PART 234—APPLICATION
FOR COMPENSATION UNITED STATES
AGENCY FOR INTERNATIONAL DEVEL-
OPMENT WASHINGTON, DC 20523

Ref: Guarantee dated asof ~ ,20
Gentlemen: You are hereby advised that
payment of §  (consisting of § of prin-
cipal, §  of interest and §  in Further
Guaranteed Payments, as defined in §234.2 of
the Standard Terms and Conditions of the
above-mentioned Guarantee) was due on
, 20, on §$  Principal
Amount of Notes issued by Ukraine (the
‘“Borrower’’) held by the undersigned. Of
such amount §  was not received on such
date and has not been received by the under-
signed at the date hereof. In accordance with
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